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KCC Class Action Services partners with counsel to deliver high-quality, cost-effective notice and 
settlement administration services. Recognized as Best Claims Administrator by The Recorder, The 
National Law Journal, and The New York Law Journal, KCC has earned the trust and confidence of 
our clients with our track record as a highly responsive partner.

As part of our commitment to practitioners, KCC provides this resource on decisions related to class 
action litigation in state and federal court. 

In addition to industry resources, KCC offers interactive CLE-accredited courses geared toward class 
action settlement administration and legal notification, some of which carry Professional  
Responsibility CLE credit. Go to www.kccllc.com/class-action/insights/continuing-education to learn 
more about our courses and schedule a CLE for your law firm or industry event.
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ANTITRUST

Stay of Proceedings Pending Rule 23(f) Petition

In re Wholesale Grocery Products Antitrust Litigation, No. 09-md-2090, 2016 WL 6246758 (D. Minn. Oct. 25, 
2016) (Montgomery, J.)
Plaintiffs brought multi-district litigation against grocer wholesalers for violation of antitrust laws. After the Court 
granted class certification, Defendants sought a limited stay of proceedings pending resolution of a Rule 23(f) 
petition challenging the class certification ruling.
 
The Court denied the motion, reasoning in support of its decision that the applicable four-factor test favored 
denial. The Court first looked at the likelihood of success on the merits, finding that Defendants were likely to 
repeat arguments rejected in the Court’s consideration of the certification motion, and that other appeals would 
not affect Defendant’s appeal on its merits. The Court next considered whether Defendants would be  
irreparably injured by denial of a stay, and found that they would not be harmed by preparing for discovery as 
scheduled, which would occur regardless of the outcome of the appeal. The Court also noted that any potential 
harm that might come from issuing notice could be addressed in a motion to issue notice, which had not yet 
been filed. The Court then found that Defendants’ claim that certification has raised the stakes so as to 
encourage settlement was unfounded in light of the fact that the Defendants were the two largest grocery 
wholesalers in the United States, and therefore their means and ability to defend against the litigation could not 
be seriously questioned.

Finally, the Court considered whether Plaintiffs would be injured by granting the stay, and found that an  
additional delay in an eight-year proceeding would substantially prejudice Plaintiffs by adding another year. 
The Court further noted that the public interest in “expeditious resolution” would be harmed by granting the 
requested stay.

CLASS CERTIFICATION

Ascertainability in Context of Injunctive and Declaratory Relief 

Cole v. City of Memphis, No. 15-5725/5999, 2016 WL 6068911 (6th Cir. Oct. 17, 2016) (Gibbons, J.)
Plaintiff police officer brought a section 1983 class action against the city, alleging violations of the due process 
right to intrastate travel when he was arrested in violation of a street-sweep policy regardless of safety  
conditions. After the United States District Court for the Western District of Tennessee granted class-wide  
declaratory and injunctive relief, and awarded damages, interest, and fees, Defendant appealed.

The Sixth Circuit affirmed, holding in relevant part that ascertainability of class members is not a requirement 
for certification for injunctive and declaratory relief. In support of its opinion in that regard, the Court considered 
Defendant’s argument that ascertainability is an implicit requirement for class certification when sought  
pursuant to Rule 23(b)(2). Comparing the reasons for the ascertainability requirement in classes certified under 
Rule 23(b)(3) compared to Rule 23(b)(2), the Court noted that ascertainability aids the inherent efficiencies of 
the class device in Rule 23(b)(3) cases by ensuring administrative feasibility, and is a requirement tied primarily 
to the practical need to notify absent class members and allow them a chance to opt out. The Court found that 
the same concerns did not apply in the context of Rule 23(b)(2), and therefore this case in particular, since the 
injunctive relief sought was a cessation of Defendant’s enforcement of its policy, and specific notice to class 
members was not a necessary aspect of providing this relief.
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EMPLOYMENT

Oil Field Workers

Cooper v. Noble Casing, Inc., No. 15-cv-1907, 2016 WL 6525740 (D. Colo. Nov. 3, 2016) (Martinez, J.)
Plaintiff, an oil field service worker, brought suit against his former employer, alleging failure to pay overtime 
wages in breach of his employment agreement and in violation of the Fair Labor Standards Act (“FLSA”). After 
the Court had granted conditional certification of an opt-in collective action under the FLSA, Plaintiffs sought 
class certification under Rule 23.

The Court denied the motion, reasoning in support of its decision that although Rule 23(a) was generally  
satisfied, Rule 23(b)(3) predominance was not. On predominance, the Court considered whether the FLSA  
motor carrier exemption (which allowed a Secretary of Transportation regulation to exempt applicable  
employees from overtime restrictions) applied to create individual issues that might predominate, as well as 
whether the “small vehicle exception” to this exemption might govern as well, finding that individualized  
discovery would be needed to establish which employees were excepted from the exemption on a person by 
person and week to week basis. The Court accordingly found that these issues would overwhelm common 
questions, and therefore predominance was not satisfied. 

FAIR DEBT COLLECTION PRACTICES ACT

Rhodes v. National Collection Systems, Inc., No. 15-cv-02049, 2016 WL 6583714 (D. Colo. Nov. 3, 2016) 
(Blackburn, J.)
Plaintiff brought suit alleging violation of the Fair Debt Collection Practices Act (“FDCPA”) on grounds that  
Defendant left repeated voicemails without properly identifying itself as a debt collector. Plaintiff moved for 
class certification.

The Court granted the request, reasoning in support of its decision that ascertainability was satisfied on 
grounds that there were 3,854 people with a Colorado address that could be identified as potential class  
members from Defendant’s own records, and also rejecting Defendant’s contention that failing to use a  
standardized script or make note when a voicemail was left made the class unascertainable. 

After finding numerosity satisfied on similar grounds, the Court turned to commonality and typicality, finding 
that common questions existed and involved the same conduct and lack of unique defenses or factual  
differences that might defeat typicality. For adequacy, the Court found Plaintiff had demonstrated and attested 
to her willingness and ability to serve as class representative.

In terms of Rule 23(b)(3) predominance, the Court found that the liability issue at the heart of all claims clearly 
predominated over any potential individualized issues. The Court also found superiority satisfied, noting that 
small individual recoveries would be limited by the statutory maximum and unlikely due to the costs and lack of 
interest of counsel in pursuing them. Additionally, the calculation of statutory damages was simple enough that 
the class action was found to be superior.

Turning to class counsel, the Court found no challenge to Plaintiff’s assertion as to counsel’s experience with 
FDCPA claims, and approved counsel as qualified. 
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PRODUCT DEFECT

Laptop Computers

In re: Lenovo Adware Litigation, No. 15-md-02624, 2016 WL 6277245 (N.D. Cal. Oct. 27, 2016) (Whyte, J.)
Plaintiffs brought putative class action against Defendant laptop and software companies, alleging  
performance, privacy, and security issues resulting from using Defendants’ laptops. Plaintiffs moved for  
certification of three classes of purchasers: (1) nationwide direct purchasers, (2) nationwide indirect  
purchasers, and (3) a California class who purchased from third party retailers. 

The Court granted certification of the indirect and California classes, and denied as to the direct class. In  
support of its decision on class certification (the opinion also contains rulings on Defendants’ motions to  
dismiss and others), the Court first looked at commonality, finding it sufficient that all class members were 
exposed to the alleged lack of disclosure and purchased the same defective product. For typicality, the Court 
found that the conduct of installing the same software on all computers was sufficient, and that no unique 
defenses or atypicality had been alleged. For ascertainability, the Court found that matching laptop serial 
numbers to company records was sufficient, and in any case ascertainability had not been meaningfully 
challenged. 

Turning then to Rule 23(b)(3) predominance, the Court reviewed the remaining claims under two categories: 
(1) for the unauthorized access claims, and (2) the California consumer protection claims. For the unauthorized 
access claims, the Court found that individualized questions as to whether unauthorized access occurred and 
caused harm would predominate over common questions, and denied the motion as to these claims. For the 
California consumer protection claims, the Court found the Plaintiffs need not show actual reliance to prevail, 
and therefore common questions would predominate. The Court also found the damages models to be  
properly tied to the theory of liability. 

Defendants also challenged superiority, but the Court found that differences in state law did not create an 
obstacle for moving forward with the class of indirect purchasers, where the parties had stipulated to proceed 
only as to New York, California, and federal claims until future order of the court. Therefore, the Court granted 
the motion only as to allow the class of indirect purchasers and California purchasers to be certified, without 
prejudice as to decertification on the basis that California law might not apply to the whole indirect purchaser 
class.

SETTLEMENT ISSUES

Appeal Bond; Ongoing Administration Costs

Rougvie v. Ascena Retail Group, Inc., No. 15-cv-724, 2016 WL 6069968 (E.D. Pa. Oct. 14, 2016) (Kearney, J.)
Plaintiffs brought class action suit against retailers alleging deceptive marketing relating to discounts on  
pre-teen merchandise. After the Court previously approved a nationwide partial voucher settlement, and  
objectors challenged the settlement on various grounds, 29 objectors filed 11 notices of appeal. Class counsel 
asked the Court to require an appeal bond for each objector in anticipation of appellate costs and an additional 
$120,000 in potential administrative fees. 

The Court required an appeal bond of $1,235.52 per appellant, but excluded administrative fees from the 
bonds. In support of its decision, the Court analyzed whether an appeal bond was warranted, finding that most 
of the appellants did not oppose one, and that imposing one was supported by the facts that (1) the bond was 
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With experience administering over 6,000 settlements, KCC’s team knows first-hand the intricacies 
of class action settlement administration. At the onset of each engagement, we develop a plan to 
efficiently and cost-effectively implement the terms of the settlement. Our domestic infrastructure, the 
largest in the industry, includes a 900-seat call center and document production capabilities that handle 
hundreds of millions of documents annually. In addition, last year, our disbursement services team 
distributed $500 billion to payees.

necessary to assure adequate security because of the delay of settlement fund relief to the class claimants, 
namely because of the potential for pre-teen girls to potentially outgrow the market of the retailer; (2) there 
was a risk appellants would not pay costs if they lost the appeal, especially where the recovery award would 
be less than the estimated costs, and many claimants seeking recovery reside outside of the Third Circuit; and 
(3) there was no evidence that imposition of the bond would preclude pursuit of the appeal, thus justifying the 
$1,235.52 per appellant, but not the additional $120,000 in administrative costs.

The Court next looked at whether the bond should include estimated appellate costs of $1,235.52, and found 
that such costs were justified under Rule 39 for estimated appellate costs, but the estimated $7,500 for  
potential administrative costs was not. The Court found that the administrative costs estimate included costs 
that should have been factored into the settlement calculation. The Court also noted Third Circuit cases in 
which the appellate court had held that attorney costs could not be part of a bond, but also either allowed in full 
or in part coverage of administrative costs. While that precedent may have allowed the Court to include  
administrative costs in the bond amount, the Court found that the use of an appeal bond to deter meritless  
appeals was sufficient, and that there was no evidence to show the estimated costs were not otherwise  
manageable under the settlement terms, nor any explanation of how the estimated $7,500 per month was 
calculated.
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